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The Patriarch of Constantinople, who has the title of “Archbishop of Constantinople the New 
Rome, Ecumenical Patriarch,” is the spiritual leader of the Orthodox Church all over the world. 
In addition to his spiritual authority recognized by the Orthodox Church, he also exercises 
ecclesiastical power over the Orthodox minorities in Turkey. 1 


The Greek Orthodox Church has three other Patriarchs, besides the Patriarch of 
Constantinople, at Antioch, Alexandria, and Jerusalem. Canonically, the four are all equal,2 but 
the three last mentioned allow an honorary precedence to the Patriarch of Constantinople. He is 
elected and consecrated by the Holy Synod (Igpa Zbvodoc), which is considered the sacred 
college of the Ecumenical Throne. It is composed of twelve Archbishops, and its functions 
consist in superintending with the Patriarch, and the maintenance of ecclesiastical discipline. It 
gives its decisions in the form of decrees or of synodical letters. 


As it was mentioned above, the Ecumenical Patriarch is the primate of all the Christian 
Orthodox Churches.3 In this capacity, he deals with the Heads of the autocephalous Orthodox 
Churches on all questions relating to faith, Christian morals, and ecclesiastical law. In these 
matters, the views and authority of the Ecumenical Patriarch are of predominant importance. 


The Ecumenical Patriarch is the chief of all the Metropolitans, Archbishops and Bishops 
belonging to the system of the Great Church which has its see in the city of Constantinople,4 and 
is the first of all the autocephalous Orthodox Churches. The Patriarch, surrounded by the 
Permanent Holy Synod, governs the Church from the Ecumenical Throne. He nominates, 
consecrates, judges, and deposes Archbishops and Bishops within the sphere of his Church and 
Abbots of patriarchal convents and monasteries. Within his jurisdiction also lies the settlements 
of all ecclesiastical questions that are outside the competence of the archbishops residing in the 
various dioceses dependent on the Ecumenical Throne. As the Archbishop of Constantinople, he 
also exercises his pastoral rights over his entire diocese in the same manner as any other 
Archbishop or Bishop. The above rights and privileges are united in the single person of the 
Patriarch and are derived from the Holy Ecumenical Councils. 


The Ecumenical Patriarchate,5 which from the very beginning and at all times has had its seat 
in Constantinople, was established by the Second [Canon 3], Fourth [Canon 28], Fifth and Sixth 
[Canon 37] Ecumenical Synods. It continued to function under these charters, throughout the 
whole period of the Byzantine Empire and the centuries of Turkish rule up to the present time. 


The Patriarchate is the only ecclesiastical authority in Orthodoxy which has the right to call 
together, in concert with the other Orthodox Churches, pan-Orthodox conferences, pro-synods 
and Ecumenical Synods. 


The seat of the Patriarchate is in the Greek suburb of Istanbul, the Phanar.6 Here, amid a 
group of buildings, with the Greek college on the hill behind, stands the Greek Cathedral of St. 
George and the official residence of the Patriarch. 
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The seat of the Patriarch fell vacant for two years, when the ancient city of Constantinople 
succumbed to the invading Turks (1453). But this situation did not continue long. Muhammed 
the Conqueror thought it fit to confer with the Greek leaders and his directions are quite 
opposite.7 The Conqueror directed them to elect a Patriarch of their own choice. 


The Holy Synod chose a monk named Gennadius. When the Sultan heard about this choice, 
he invited Gennadius and the clergy for a conference. On that occasion he presented a precious 
scepter to Gennadius and said: "Be Patriarch, and may Heaven protect you! On every occasion 
count upon my friendship and enjoy all the privileges possessed by your predecessors."8 These 
words were the charter of the Greek privileges, upon which was based the considerable civil 
jurisdiction which the Patriarch and his tribunals had always enjoyed. The history of the 
Patriarchate unmistakably shows that whenever these privileges9 were disputed or its authority 
challenged, those words of the Sultan were cited as the authority for its exercise.10 One of the 


purposes of this recognition of the Patriarch was to bring together the various elements of the 
states as compact, homogenous entities. 


The Patriarch was given the title "Mil’let Bashi," or head of the nation,11 and the Turkish title 
"Rutbetlu" which means "His Holiness,"12 and was ranked as a vizier with a janissary guard. 
Thus the Patriarch became in effect the Pope of the Eastern Church. 


The Hatti-sharif, issued at the installation of Gennadius, contains in detail the prerogatives of 
the office of the Patriarch. This gave him, inter alia, judicial powers as head of the Greek 
community, with plenary powers to decide all civil, criminal, correctional, and other causes 
affecting marriage, divorces, legacies, and testaments between two or more Greeks.13 


Though from the point of view of European law, the position of foreigners in the East was 
considered as privileged, in fact, these so-called privileges at their origin, were necessitated by 
the feasibility of the application exclusively to Moslems of Islamic ideas, jurisprudence, and 
laws belonging solely to the sphere of religion. This is the main reason why the Turks, at the 
time of the conquest of Constantinople, granted to the conquered population who remained 
subject to the Empire the freedom to practice their religion. Those “privileges” accorded by the 
Conqueror, were not so much privileges as rights. They proceeded from no act of grace but were 
strictly in pursuance of the fundamental principles and tenets of the Islamic teaching. 14 


The regime of Muhammed the Conqueror has an important bearing on the status of the 
Patriarchate. For centuries after Muhammed, the Patriarchs referred to his regime to justify the 
existence of their privileges. But the reason which prompted him to grant those privileges was a 
matter of considerable conflict of opinion.15 For instance, it was sought to be argued that Turks 
granted them for political reasons lest the union of the Churches should rouse European 
sentiments against them. But it is more reasonable to consider the reasons as based purely on 
religious considerations, even more so when the Conqueror granted similar privileges to the 
Armenian Patriarch and even to the Grand Rabbi at a time when the Jews were being persecuted 
in Christian Europe. 16 


The Greek Patriarchate was soon recognized by Turkey as the representative authority of all 
the Christian subjects of the Ottoman Empire.17 The office of the Patriarch18 discharged 
functions both religious and secular. It organized education; it dealt with such civil matters as 
marriage, wardship, inheritance, registration of births and deaths; and had courts of justice 
covering substantially the field of civil law. At a time when the Ottoman Empire extended far 
and wide, bringing within its ambit heterogenous nations, the above system proved very 
convenient. But eventually, when the Christian nations of that Empire one by one attained their 
independence, this system gradually became an anachronism.19 In the case of the Ecumenical 
Patriarchate it was alleged by some Turks and foreigners that in the new national Turkish State 


there was no place for such an institution, particularly as the holder of the office was generally 
believed to be the chief center of the political agitation which hampered the Turks in their 
national struggle with Greece.20 


It is not certain that the Ecumenical Patriarchate had ever engaged itself in political agitation 
against Turkey. It seems nevertheless true, that when some of the Great Powers after the First 
World War examined the possibility of detaching Constantinople from Turkey, the then Patriarch 
expressed his enthusiasm for the idea of encouraging the internationalization of the old city. This 
may be the only instance of the exercise by the Patriarchate of some kind of political activity 
hostile to the Ottoman Empire. During the entire period of more than five centuries in which the 
Patriarchate existed side by side with the Ottoman Empire, the activities of the Patriarchate were 
not on any occasion subject to scrutiny or complaint by the Turkish authorities. Except in the one 
instance mentioned above, the Patriarchate never failed in its loyalty to the Ottoman Empire. 
Though Gregory V, the Patriarch, was hanged in 1821 after the Greek insurrection, the execution, 
as a matter of fact, was not the result of any personal responsibility of the Patriarch for the 
insurrection. On the other hand, out of a deep sense of loyalty to the Government, the Patriarch 
had even advocated the excommunication of those Ottoman subjects who took part in the 
insurrection. Gregory V was executed as he was deemed to be the head of the Greek nation 
(Mil’le Baschi), recognized as such by the Ottoman Government.21 


When the Caliphate was abolished in March, 1924, there was a strong popular demand in 
Turkey for expelling also the heads of the foreign religious communities.22 Nevertheless the 
Turkish Government observed the pledges given at Lausanne and Gregorios "achieved the feat, 
equalled by few of his predecessors in his holy office, of dying in harness."23 Gregorios died on 
November 16, 1924, and on December 17, Mgr. Constantine VI Arapoghlu was elected to 
succeed him. 
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The question which deserves consideration now is, whether the Ecumenical Patriarchate has 
any international status, or if, constituted as it is by its very nature as an entity devoid of all real 
and effective political authority, it can enjoy a primordial prerogative of an institution of 
international interest. 


The interest of the Great Powers for the protection of the Christian subjects in the Ottoman 
Empire was expressed in various bilateral or multilateral treaties of those Powers with Turkey. 
But until the eighteenth century those treaties did not provide a strong guarantee for the 
Christians.24 But from 1740, treaty rights arising from capitulations were made perpetual, and 
hence, were not subject to further modification by succeeding Sultans. An important example 
was the Treaty of Kiictik Kaynarca, of July 16, 1774. Under Article 7 of this treaty, the Sublime 
Porte "promises to protect constantly the Christian religion and churches and allow the ministers 
of Russia at Constantinople to make representation on their behalf." 25 This most important 
provision gave to Russia for the first time a preferential right of protection of Christian "rayas," 
not conceded to any other Christian Power and a right of intervention on behalf of all the 
Christian population, which in effect amounted to Russia never in the future, up until the middle 
of the nineteenth century, failed to call for the implementation of these provisions.27 Her 
intervention for such an enforcement became its fixed diplomatic policy with rather useful 
results for her beneficiaries, but not always free of political pursuances and selfishness. The 
Sultan, conscious sometimes of the inferiority of his military force, temporarily recognized the 
right for the Russian ambassador to intervene on their behalf. At any rate the Ecumenical 
Patriarchate became the most authentic representative Christian authority in the Ottoman Empire, 
the center of a great antagonism among the Great Powers and the field of a struggle for 
uncovered or conflicting pursuits. Protection of Christian minorities by the Great Powers, 
mistreatment of those minorities by Turks, keen political interest of Russia for the capture of 
Constantinople, and especially of the throne of the Ecumenical Patriarchate, and rivalry of 
England and other powers towards Russia, all these facts had a great influence on the 
Ecumenical Patriarchate which had to suffer or benefit depending on the particular situation.28 


The Law of Hatt-i Humayun and the Subsequent Treaties 


Under the law of Hatt-i Hiimayiin29 of February 18, 1856, the relations between Church and 
State were regulated30 and a promise of an international character was given by Turkey. The 
promise given by the Sublime Porte, to respect the privileges of the Christians, was officially 
communicated by her to the Great Powers. Thus, under this law and the Treaty of Paris of the 
same year, the privileges of the Christians in Turkey became a subject of international interest 
and character. Moreover, during the period following the Treaty of Paris, Christian Europe often 
intervened in the domestic affairs of Turkey, using as a pretext the protection of Christian 


minorities. This incessant intervention of the European countries and the repeated assurances of 
protection by Turkey had created a customary international European law for the protection of 
those minorities31 . 


Five years after the Hatt-i Hiimayiin, in 1861, there was issued a Vezirial Circular recalling to 
the local authorities the principles governing the rules of successions among Christians, and 
containing a paragraph, the faulty drafting of which was the cause of subsequent controversy, 
regarding their rights of testamentary disposition.32 In the year 1862, an important law 
regulating the privileges of the Orthodox community was promulgated in spite of repeated 
protests from the Patriarchate. This statute having been looked upon with disfavor by the 
Patriarchate from the very beginning, no attempt ever was made by the Patriarch to further its 
objectives. The statute, designed to be a measure of secularization, created a Mixed Council 
composed of four Metropolitans and eight lay representatives with jurisdiction to try questions 
relating to successions referred to it by the parties and authority to decide the validity of wills. 
But matters such as marriage, divorce, alimony, and those relating to the discipline of the clergy, 
were left to the exclusive jurisdiction of the Patriarch in Synod, a purely clerical tribunal.33 


After the Hatt-i Hiimayiin was passed, the Ecumenical Patriarchate was continually 
reorganized to keep in harmony with the pace of the new developments which were going on in 
Turkey. The next stage of reorganization of the Patriarchate came in 1908. In that year the 
Patriarchate was deprived of its capacity to represent the Orthodox Christian elements in Turkey 
to the Government of Sultan.34 Subsequently the Convention of Lausanne circumscribed the 
powers of the Patriardiate to religious matters, with the only exception of matters relating to 
marriage and divorce. But the introduction of a system of civil marriage in Turkey on October 6, 
1926, ultimately displaced even that last vestige of its political and judicial powers. Today it 
fulfills its purpose as a purely religious institution. 


But in any attempt to define the status of the Patriarchate, it would be proper to take into 
consideration some of the important international treaties which followed the Treaty of Paris, 
such as the two protocols of London and the Treaty of Berlin. Under those treaties Turkey was 
clearly obliged to protect its Christian subjects, and the whole relation between her and its 
Christian minorities and the other Powers was based on the principles of the international law, as 
developed in the nineteenth and twentieth centuries.35 


Following the First World War the treaty of peace between the Allied Powers and Turkey was 
signed at Sévres, on August 10, 1920.3e That treaty contained particularly heavy terms for 
Turkey and especially strict provisions regarding the protection of the minorities.37 But the 
Allies had been prepared to make concessions ever since the failure of the Treaty of Sevres first 
became apparent. In March, 1922, the ministers of the Allied Powers at Paris had proposed 
substantial departures from the Treaty of Sévres in a note that was almost apologetic in tone. 


Two great objectives were, however, retained — protection of Christian minorities and freedom 
of the straits. Finally during the peace negotiations in 1922-23, there was suggested, among other 
things, the protection of religious and racial minorities in Turkey. While the protection of 
minorities was viewed favorably, unalterable opposition to the traditional policy of the 
capitulations was declared and upon this rock the conference broke. 
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Borders of Turkey according to the unratified Treaty of Sévres (1920) which was annulled and replaced by the 
Treaty of Lausanne (1923) in the aftermath of the Turkish War of Independence. 


IV 


The question of the Ecumenical Patriarchate was dramatically raised at the Peace Conference 
of Lausanne. The retention of the seat of the Patriarchate in Constantinople was the subject of a 
lengthy and interesting discussion in the sub-commission on Exchange of Populations.38 The 
main stumbling block for the progress of the negotiations during the Lausanne Conference was 
the insistence of Turkey that the Patriarchate must be removed from Turkey. This move by 
Turkey naturally met with great opposition from all the delegations. The British were mindful of 
the repercussions such a drastic measure would have in the entire Christian world. They 
maintained that apart from wounding the religious sentiments, especially of the Orthodox, such 
removal would be likely to produce a most painful impression in England and elsewhere.30 


The delegate from France was not less vociferous in his protests. The removal of the 
Patriarch, the French delegate said, would leave the entire Orthodox community without its 
spiritual leader, since he is also Archbishop of Constantinople.40 The United States delegate 
pointed out the formidable public opinion in America in favor of the retention of the Ecumenical 
Patriarchate.41 


The Turkish delegation42 presented to the Sub-Commission a written declaration in which it 
was maintained, among other things, that the clergy and its hierarchical leader must not in the 
future concern themselves with any but purely spiritual matters. They also maintained that the 
Patriarchate must be transferred to some place outside the frontiers of Turkey. They further 
questioned the raison d'étre of the institution, since, according to them, it had always been a 
political organ, and such an organ, they maintained, ceased to exist, when the political privileges 
which it formally enjoyed and the organic institutions which depended on it have been 
abolished.43 The same delegation at another meeting of the Sub-Commission alleged that the 
Patriarchate had constantly indulged and would continue to indulge in political activities, and it, 
therefore, demanded its removal from Constantinople. They further alleged that the hostile 
contact of the Patriarchate during the last war convinced them beyond doubt that its continuance 
in Constantinople would only lead to further disturbances. They suggested as a solution the 
transfer of the Patriarchate to Mount Athos,44 where it could exercise its spiritual influence over 
the Orthodox world.45 


The participation by Greece in any agreement for removal of the Patriarchate, the Greek 
delegation thought, would not have any legal basis, since the institution in question was Turkish 
and not Greek. 46 The Greek delegation pointed out the legal basis of the claim of the Greeks in 
Turkey, apart from religion and sentimental considerations. The recognition of the rights of the 
Greeks dated back to the earliest times — a recognition in effect of the fundamental religious 
difference between the victor and the vanquished. Since Sheriat law, an exclusively Moslem 
religious law, could not be made applicable to the Christian, the Sultan recognized the legal right 
of the Christians to be governed by their own Canonical law, under the spiritual leadership of the 
Ecumenical Patriarch who alone has the divine authority (jure canonico et facto) to administer 
such laws. Furthermore, the Patriarchate, whose historic seat was Constantinople,47 had been set 
up by the decrees of the second and fourth Ecumenical Councils, which formed the basis of the 
Canonical law of all Churches. It was also irremovable, and only the Ecumenical Council would 
give a decision on its maintenance or removal. The decisions, therefore, of a political conference 
in such matters could have no legal effect.48 Finally, the delegation of the United States 
expressed the desire shown by a great part of American public opinion in favor of the retention 
of the Ecumenical Patriarchate at Constantinople49 and associated themselves with the British 
viewpoint.50 


The Sub-Commission failed to bring about any measure of agreement between the two 
powers on this question, and invited the earnest attention of the Commission to this regrettable 
fact. 


ee 
‘| Greek-Orthodox Metropolises 
in Anatolia (ca. 1880) 
[Junder the Patriarchate of Constantinople 
[7 Junder the Patriarchate of Antioch 


@e Patriarchates 
® Metropolitan Sees 


Commission and the Patriarchate 


The Territorial and Military Commission discussed the question of the Ecumenical 
Patriarchate at its meeting of January 10, 1923.51 Lord Gurzon, the chairman, proposed52 that 
this institution would remain in Constantinople deprived in the future of its political and 
administrative character and remaining a purely religious institution. Thus there would not be 
any reason for the Turkish delegation to fear that the Patriarchate would use its powers for 
political purposes.53 


Mr. Diamandy of Roumania reminded the Commission that the Roumanian Church, being 
independent and autocephalous, was connected with the Ecumenical Patriarchate by spiritual 
bonds only. He also pointed out that the religious conscience of the Roumanian people would be 
wounded if arbitrary methods were employed against the Patriarchate, which had been 
established at Constantinople for centuries.54 


Mr. Rakitch of Yugoslavia pointed out that this institution had always played a most important 
part in the moral development of a certain portion of the human race. To many generations the 
Patriarchate had given guidance and assistance in matters of Christian morality in daily life. Its 


removal would create a great moral void and it would stir the conscience of people of all 
religions. It would leave the blemish on the Turkish state to be the only one in the world to deny 
a proper place to a venerable Christian institution dating back many centuries with an 
uninterrupted record of activity in the cause of civilization and moral beneficence, even in the 
remote times of intolerance and religious persecution.55 


Mr. Veniselos of Greece, in reply to the argument of the Turkish delegation that the 
Patriarchate would always exercise political activity, pointed out that the institution in question 
had existed side by side with the Ottoman Empire for five centuries, and that this was the first 
occasion on which the Turkish Government had found cause to complain of its action.56 As to 
the political privileges of the Patriarchate, he agreed upon their abolishment, pointing out that it 
was the Turkish Government itself that had once considered it desirable to grant the rights and 
privileges which were not at issue. It was up to the Turkish Government alone to deprive the 
Patriarch of his political authority as the head of the Greek nation, and to abrogate all provisions 
in the law giving the Patriarch political powers.57 Mr. Veniselos, furthermore, reminded the 
Commission that the demand of the Turkish delegation went beyond the terms of the Angora 
Pact, which recognized that the non-Moslem minorities were entitled to the same guarantees as 
those granted to minorities by the European treaties. The Turkish Government, in its reply to the 
note from the Allied Governments of the September 23, 1922, had moreover once more 
undertaken to give these guarantees to the non-Moslem minorities. This was one of the 
conditions on which the Greek Government had consented to evacuate Eastern Thrace in favor of 
Turkey.58 


Ismet Pasha59 of Turkey made reference before the Commission to the assurances given by 
the Allied and Greek delegations that the Patriarchate would refrain from activities of a political 
or administrative character, and would confine itself to purely religious activities. "With a view 
of giving a supreme proof of the conciliatory disposition of the delegation over which he 
presided, Ismet Pasha withdrew this proposal under the conditions just stated by him, and in 
reliance on the assurances of which he had already taken note." 60 Lord Gurzon, the Chairman 
of the Commission, was certain that the Commission would have received with great satisfaction 
the intimation contained in Ismet Pasha's last sentence, that the Turkish delegation "renounced 
the project of requiring the departure of the Patriarch from Constantinople." 61 


This renunciation by Turkey might not be binding on her under international law, if it is 
considered as the only basis for the Patriarchate's retention in Constantinople. But this 
renunciation is simply a fresh recognition of a previously existing situation according to which 
Turkey is obliged to retain the Patriarchate there under a series of international agreements with 
other Powers, under the general rules of International Law concerning the protection of 
minorities, and under her own national laws and Constitution. This obligation would have to be 
maintained with or without the above renunciation. 
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According to the Convention signed between Greece and Turkey on January 30, 1923,62 both 
countries agreed on the compulsory exchange of their respective minorities excepting the Greeks 
in Constantinople and the Turks in western Thrace. The Convention provided for the institution 
of a mixed commission.63 


While the Graeco-Turkish exchange of populations was in progress, the dispute regarding the 
interpretation of Article 2 of the Convention64 had not yet been decided. Disagreement had 
especially arisen on the meaning of the word “established” (établis in the French text) as applied 
to Greeks in Constantinople. This disagreement extended to the status of the Patriarch in 
Constantinople. 


On December 13, 1924, the Council of the League of Nations, at the request of the Mixed 
Commission, decided to ask the Permanent Court of International Justice to give an advisory 
opinion on the meaning of the word “established.” 65 


The Court decided that, “The word ‘established,’ having been used to describe a portion of 
the Greek inhabitants of Constantinople, naturally embraces those inhabitants who, on October 
30, 1918, were already residing at Constantinople with the intention of remaining there for an 


extended period.”66 The Court rejected the contention of the Turkish representative that to 
determine the meaning of the word établis67 it was necessary to have resort to Turkish law.68 


The Turkish delegation insisted on reference to Turkish law since, in their opinion, any 
decision arrived at without reference to Turkish local law would be in complete derogation of 
Turkish sovereignty. But as the Permanent Court has pointed out in the Wimbledon case, “the 
right of entering into international engagements is an attribute of State sovereignty.” Moreover, it 
is evident in the present case that both the High Contracting Parties have assumed equal and 
reciprocal obligations. Hence it is futile to argue that a natural interpretation of the terms of the 
convention would infringe the sovereign rights of any of the Parties.69 


At these hearings before the Court, the Greek Government sought a decision of the Court 
exempting from exchange high ecclesiastical dignitaries of the Orthodox Church. Mr. Politis 
represented that, apart from any question of establishment at Constantinople, the prelates of the 
Orthodox Church were exempt from exchange, since by reason of their functions, they had to 
reside there to carry on the services of the Ecumenical Patriarchate under the conditions agreed 
upon at Lausanne on January 10, 1923, between Turkey and the Allied Powers.”’70 


Dr. Teufik Rouchday Bey, the Turkish delegate, contended that the question of the 
Ecumenical Patriarchate, being a matter exclusively within the domestic jurisdiction of Turkey, 
had not been properly referred to the Court and could not, therefore, be dealt with by it.71 The 
Court declined to pass on the question, on the ground that it was not included among the 
questions placed before it by the League of Nations for advisory opinion. The Convention and 
the Treaty of Lausanne of July 24, 1923, are significant since they form the major basis for the 
international protection of minorities in Turkey.”72 


VI 
The Treaty of Lausanne 


The International Status of the Ecumenical Patriarchate is also guaranteed by the provisions 
of the Treaty of Lausanne of July 24, 1923, concerning the protection of minorities.73 


Under the Treaty, the Turkish Government guaranteed full and complete protection of life and 
liberty to all inhabitants of Turkey without distinction as to birth, nationality, language, race or 
religion. The inhabitants of Turkey were moreover given the full freedom to pursue, whether in 
public or private, any creed, religion or belief, the observance of which shall not be incompatible 
with public order and good morals. Non-Moslem minorities could enjoy full freedom of 
movement and of emigration.74 The Treaty assured the minorities, among other things, equality 
before law and the freedom to foster their own language.75 As far as Turkish nationals belonging 
to non-Moslem minorities were concerned, they had equal rights to establish, manage, and 


control at their own expense, charitable, religious and social institutions, schools and other 
establishments for instruction and education, with the right to use their own language and to 
exercise their own religion freely therein.76 


Although the minorities had been deprived of nearly all their former privileges, in matters 
concerning family law or personal status, the Turkish government undertook to take measures 
permitting the settlement of those questions in accordance with the customs of those minorities. 
Turkey, furthermore, undertook to grant full protection to the churches, synagogues, cemeteries 
and other religious establishments, belonging to those minorities. She also granted all facilities 
and authorization to the religious and charitable institutions of those minorities, existing at that 
time in Turkey.77 Finally Turkey, conceding that the stipulations with regard to the protection of 
minorities gave rise to international obligations, agreed to place them under the guarantee of the 
League of Nations. She also recognized the international character within the meaning of Article 
14 of the Covenant of the League of Nations of any dispute that might arise between the 
concerned parties regarding the provisions of this treaty. Moreover, it was also agreed to that any 
such dispute on the request of the other party could be referred to the Permanent Court of 
International Justice, the decision of which shall be final, having the same force and effect as an 
award under Article 13 of the Covenant.78 


The provisions of the Treaty of Lausanne, concerning the minorities, constitute the Magna 
Charta of those minorities. Thus, while the rights of the Christian minorities were expressly 
guaranteed, a new Turkish state came into being with the widest consequences for European 
nations and for the Turkish people themselves. 


Comparing the above rights of the minorities with those granted by the Ottoman Empire, we 
find the latter, at least in theory, greater than they have been elsewhere at any time. But those 
rights were accompanied by no security, and their existence did not prevent the brutalities which 
marked the history of Turkey in the last century.79 While the Treaty of Sévres sought to 
guarantee these rights in their entirety, the Treaty of Lausanne provided for them the more 
limited privileges of the European Minorities Treaties, with the guarantee of the League as 
compensation. But this guarantee was ineffective until the time Turkey chose to enter the League 
of Nations.80 But in the meantime, these minorities — Orthodox Christians, Jews, and 
Armenians — agreed to renounce their rights at the time of the introduction of the Turkish Civil 
Code.81 In return, the Government announced its intention of applying the new code to all 
citizens of the Turkish Republic without distinction as to race, nationality, or religion. But a 
treaty provision between Turkey and the Allies could not be abrogated by the action of 
individuals.82 The minorites had by their action agreed not to take advantage of their privileges. 
But this renunciation is not tantamount to the abrogation of the rights of the members of the 
League, the more so since Turkey had entered the League to raise the question of the status of its 
minorities. It appears, however, that in practice the new Civil Code of 1926 had in effect 


provided for reasonable security.83 The minorities remaining in Turkey ever since the exchange 
of populations are less to be regarded as national than as religious minorities. Their grievances 
were mainly regarding church matters.84 


Treaty of Lausanne 


e 1923 
¢ Amended the treaty of 
Sevres a sions Bat doa 
* Expelled the Greeks we —- a ae 
* Turkey recovered Eastern 7p eve see em 
Thrace, the Aegean Islands, a a 
Smyrna, andastripofland Hm an, me ae 
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° 4 ranean Sea a Pace | rperings nN s IAC 
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¢ No limitation on Turkish 
military establishments 
outside the Zone of the 
Straits 


Protection of Minorities Under the League of Nations and 


Before World War II, the protection of national and religious minorities was sought to be 
achieved through the framework of the League of Nations, which served as a guarantor for 
special commitments to respect minority rights. Under the League minority system, the principle 
was established that the minority problem was primarily the concern of the organized 
international community. Thus, that International Organization made great efforts to afford 
protection to minorities.85 The Organization devoted special attention to a systematic 
international control over the minority policy of some of the Eastern and Central European 
countries, and in the particular case of Turkey and Greece. 


But in spite of the sincere attempts of the League to protect the minorities, its mechanism 
proved to be ineffective. Those religious or national minorities whose protection was not secured 
by bilateral agreements were left to the mercy of the minority states. Even those that were 
secured by such bilateral agreement did not receive adequate protection from the League. Many 
scholars, investigating the subject, tried to find out the real cause of the League’s failure in such 
an important subject. The causes may be more than one. Perhaps the League tried to push for a 
solution that was impossible for a question that was obviously premature. Perhaps it tried to 
impose a system which could not effectively work under those circumstances. Or perhaps it was 
not the fault of the League, but of some states which were unwilling to cooperate toward a 
workable solution. But the answer to that question is beyond the scope of the present study. 


The framers of the Charter of the United Nations dealt with the minority rights in a different 
way than the League had approached the subject. It seems that the United Nations did not want 
to test its effectiveness on that crucial matter, and it has been its policy to refrain from exercising 
any kind of pressure for the protection of minorities. Nevertheless, the organization could not 
ignore such a great problem, directly connected with the peace and security of the world. Its 
policy tends to encourage bilateral agreements between the states concerned rather than a direct 
intervention of the international community. But the Charter did not fail to declare the principles 
which must govern minority rights under the general protection of human rights. It calls upon its 
members to achieve international cooperation “in promoting and encouraging respect for human 
rights and for fundamental freedoms for all without distinction as to race, sex, language, or 
religion.” 86 


Two possible actions of the United Nations, among the others, constitute a significant 
contribution to the rights of minorities, namely, the approval of the Genocide Convention by the 
General Assembly, and its efforts to find out means for implementing the Covenants of Human 
Rights. Article 2 of the Convention defines the crime of Genocide in terms of “interest to 
destroy, in whole or in part, a national, ethnical, racial or religious group, as such.”87 Later on 
the Sub-Commission on Human Rights adopted the following draft article: “Persons belonging to 
ethnic, religious, or linguistic minorities shall not be denied the right, in community with other 
members of their group, to enjoy their own culture, to profess and practice their own religion, or 
to use their own language.” 88 


It is true that the minority problems differ in form, character, and intensity in various parts of 
the world.89 But the fact is universal that men of different races, religions, languages and 
national cultures and heritage are faced with the problem of living together in peace and 
brotherhood. Apart from any legal obligation, it is the great moral duty and responsibility of 
Greece and Turkey to encourage such amity between their majorities, and minorities, and 
especially to abstain from any action which might disturb the peace between them and drive 


humanity towards misery and mutual annihilation. The past is full of terrible evils with bad 
experience in the future.90 


New Turkish Concepts for the Treatment of Religious 
Minorities in Turkey 


On March 1, 1924, Mustafa Kemal, speaking before the National Assembly, said that the 
Moslem religion must be freed from its role as a political instrument which it had been 
compelled to play for centuries.91 This change was indeed an important development in Turkish 
history with great consequences in particular for the religious minorities living in Turkey, which 
it may be too early to define precisely. A few more decades may have to elapse before this new 
philosophy has taken firm roots in the everyday life of that country. The beginning, nevertheless, 
gives rise to hopes for the future. 


The new governmental system of Turkey rests not merely upon the Constitution of 1924,94 
but also upon important documents which preceded it. First among these is the National Pact,92 
the salient features of which are the abolition of the capitulations and other foreign privileges in 
Turkey, and the agreement expressed in it to accept a special international status for minorities 
remaining under Turkish rule after a peace treaty.93 


The amendment of the Constitution on January 10, 1945, repeats the principles of the 
Constitution of 1924 and is in conformity with the existing new civil code. Article 75 provides 
that, “No one may be censured for the philosophical creed, religon or doctrine to which he may 
adhere. All religous services not in contravention to public order and morals and laws are 
authorized.” Furthermore, Article 88 clearly separates religion and nationality indicating that the 
same protection is extended to all Turkish nationals. It says: “The People of Turkey, regardless of 
religion and race, are Turks as regards citizenship.” 


Expulsion of the Ecumenical Patriarch 


While the Permanent Court of International Justice was holding hearings on the question of 
the interpretation of Article 2 of the Convention of Lausanne,95 the case of the exchangeability 
or nonexchangeability of the Ecumenical Patriarch Constantine was raised before the Mixed 
Commission. 


The then Metropolitan of Derkon Constantine Arapoglou and two other candidates for the 
Patriarchate were informed by the Turkish police on December 16, 1924, that they had the status 
of exchangeable subjects under the Convention for Exchange of Populations. The local 
sub-commission of the Mixed Commission was requested to issue passports to them to enable 
them to leave Constantinople. The Turkish authorities took the position that Monseigneur 


Constantine, who in the meantime was elected and became Ecumenical Patriarch of 
Constantinople, was born in Sigrni, Anatolia, was resident on October 30, 1918, at Cyzicus, on 
the Asiatic shore of Marmora, and did not come to reside in Constantinople until 1924. But the 
Greek member of the sub-commission pointed out that the question of birth was irrelevant since 
Monseigneur Constantine had actually been “established” in Constantinople since 1902 and that 
his residence in Cyzicus, if at all, could only be regarded as temporary. He also alleged that he 
was an Official of the Patriarchate and as such “established” in its building at Constantinople. 


His All-Holiness Constantine VI was the Patriarch of Constantinople from December 17, 1924, 
until January 30, 1925, for only 43 days, having been exiled by the Turkish government. 


Similar objections could be raised against all except three of the Greek Metropolitans. 
Canonical law demanded that the Patriarch be elected by the Holy Synod of twelve 


Metropolitans. If Turkey could expel all Metropolitans as exchangeable subjects, this would 
amount in fact, if not in theory, in the abolition of the Patriarchate.96 


The sub-commission, on December 16, declined to give a decision on this delicate case. It 
referred the matter to the Mixed Commission. Meanwhile it requested the Vali of Constantinople 
to set the Patriarch at liberty. The Commission, after many private discussions, adopted in 
Janury, 1925, a resolution97 running as follows: 


“The Mixed Commission, while noting the facts contained in the report of the sixth 
Sub-Commission, No. 2360, dated December 17, 1924, in regard to the question of the 
exchangeability of Monseigneur Constantine Arapoglou, former Metropolitan of Derkon, 
according to which Monseigneur Constantine, having been born in Asia Minor and having gone 
to Constantinople after October 30, 1918, fulfilled in his person all the conditions necessary for 
the purpose of exchange, holds that it is beyond its competence to take a decision in regard to the 
case of this prelate in view of his status as a Metropolitan.” 


This resolution impliedly stated that the Mixed Commission or its agencies were to take no 
subsequent action.98 


In the early hours of January 30, 1925, two days after the Mixed Commission made the above 
decision, the Turkish police at Constantinople expelled the Patriarch Constantine in an abrupt 
fashion. As a consequence, the Greek member of the Mixed Commission resigned. The 
Archbishop of Athens and Greece telegraphed to the heads of all the religious communities in 
Europe and America requesting their intercession. There was considerable talk even of war, but 
with little foundation, although each party to the conflict accused the other of military 
preparations. An acrimonious exchange of notes began, accompanied by numerous 
communiqués issued by the Embassies and Legations of Greece and Turkey in foreign 
countries.99 


The Turkish case was that the Patriarch was an exchangeable person and therefore had to be 
exchanged under the terms of the convention. The expulsion merely constituted an enforcement 
of the decision of the Mixed Commission. Greece argued that the Commission had recognized 
the Patriarch — by reason of his office — as more than an individual citizen. On account of that 
they had refused to issue him a passport and the Turkish Government had undertaken not to 
expel the Patriarchate, the term Patriarchate necessarily implying the existence of a Patriarch. 
100 Turkey’s answer that the simple way out of the dilemma was to elect a non-exchangeable 
Patriarch was rejected by Greece on the ground that this was, as Turkey very well knew, 
impossible, nearly all the Metropolitans being exchangeable. Monseigneur Constantine, 
moreover, had not abdicated, but had on the contrary appointed a /ocum tenens on leaving 
Constantinople. After Greece had announced her intention to appeal to the Permanent Court of 


International Justice, the Turkish Ambassador in Paris let it be known that Turkey would not 
accept the jurisdiction of the court.101 The Turkish Prime Minister Fethi Bey, speaking in 
Ankara on February 5, declared that the question was a purely internal one and that the Greek 
protests or attempts at intervention must be regarded as unfriendly. 102 The Turkish answer to 
the Greek note, published two days later, reaffirmed that the question of exchange of populations 
must not be kept separate from that of treatment of minorities. Only on the latter Turkey could 
agree to an appeal to the Permanent Court. 


The Greek Government, considering that this action constituted a serious infringement of the 
Lausanne agreement regarding the constitution of the Patriarchate and its activities, and likewise 
an infringement of Article 12 of the Convention concerning the exchange of Greek and Turkish 
populations, as well as of the decision of the Mixed Commission and of Turkey's undertaking to 
obey the decisions of that commission, brought the question before the Council of the League 
under Article 11, paragraph 2, of the Covenant.103 


The Turkish Foreign Minister thereupon declared that Turkey would not appear before the 
League. It was intimated not only that the eight remaining exchangeable Metropolitans might 
presently be expelled, but that the question of the Greek population in Constantinople might be 
broached again should the present dispute not be settled to Turkey’s satisfaction.104 The Turkish 
Government in a letter dated March ist requested the Council not to consider the Greek 
Government’s application. It denied having failed to respect the powers conferred upon the 
Mixed Commission by the Convention of Lausanne. Furthermore, it assented that it had not 
failed to conform to the declarations made at Lausanne by its representative, Ismet Pasha, when 
he withdrew his demand that the Ecumenical Patriarchate be removed from Constantinople. It 
also argued that the Patriarchate was a Turkish domestic institution,105 its constitution and 
administration being subject to Turkish law and regulations, and there was no provision in any of 
the treaties on which a contrary view could be based. There was, moreover, no clause giving one 
or several foreign powers the right to intervene in the constitution and administration of this 
institution. The same letter accused the Greek Government of trying to take advantage of this 
opportunity and to endeavor to turn the Patriarchate into an international institution and so 
interfere in Turkish domestic affairs, although no international treaty or convention contained 
any provisions regarding that institution. 106 


The Turkish Government thereby raised the question of the competence of the Council. The 
question was thus presented whether the Council should abstain from considering a topic which, 
according to one of the parties, was within the exclusive jurisdiction of that party. Another aspect 
of this question was whether the Council should decide that, in virtue of the provisions of the 
Lausanne Convention, it properly belongs to the exclusive jurisdiction of the Mixed 
Commission, which has not submitted any request to the League of Nations regarding this 
matter. 107 


The question came before the League of Nations at the meeting of the Council, on March 14, 
1925. The Turkish Government refused to send a representative for the reasons explained in the 
above memorandum. But Mr. Caclamanos, the Greek representative, argued before the 
Council108 that the maintenance of the Patriarchate was by no means a Turkish domestic 
question. He reminded the Council that the question of the Patriarchate had not only given rise to 
long discussions at Lausanne, but that Turkey herself had placed the question of the Patriarchate 
on the agenda of the Lausanne Conference. He also argued that from the moment Turkey 
submitted the question of the Patriarchate to an International Conference, and Ismet Pasha made 
the statement that he withdrew his proposal for its removal,109 and also from the moment the 
Greek delegation consented to undertake the regulation of the kind of activities which would 
constitute in the future the duties of the Patriarchate, “how could it be maintained that the 
question was not an international one? What other qualifications were necessary to define a 
question as international? What other attributes were required before any matter could be 
described as being of international interest?110 Mr. Caclamanos further pointed out that Greece 
did not want to deny the fact that the Patriarchate was an institution of an internal character. The 
maintenance of the Patriarchate at Constantinople had, however, been subject of the provisions 
of international agreements. Any departure from what had been decreed was a matter of interest 
to Greece, one of the states signatory to the Treaty of Lausanne, and at the same time an 
Orthodox state. Greece would have no longer any reason to concern herself with the affairs of the 
Patriarchate once the principles laid down at Lausanne were confirmed. 


In his comment on the Turkish government's letter to the Secretary-General, the Greek 
representative observed that it went further than to consider the Council incompetent in regard to 
the question of the Patriarchate. It rather submitted a detailed argument of its case, thus admitting 
that it considered that the substance of the question should be put before the Council and thus 
designating the question is an international one. As further evidence he adduced the fact that the 
Turkish government had come before the Council to discuss it, by means of an official letter 
setting forth its views. He also argued that the Mixed Commission by its decision of January 28, 
1925, far from premitting the Turkish government to expel Monseigneur Constantine, had 
declared itself incompetent to deal with his case, thus indicating its desire to have the question 
submitted to another jurisdiction. The only proper jurisdiction in this case was the Council of the 
League of Nations, an organ qualified to supervise the execution of international treaties.111 The 
representative of Greece finally raised a second point in the Turkish government's letter. It was 
true, he said, that none of the Lausanne Acts contained any specific clause signed by the 
plenipotentiaries of the powers present at the discussion of the question of the Ecumenical 
Patriarchate. He alleged that not only signed agreements and acts bearing the signatures of 
plenipotentiaries constituted international undertakings. It was laid down in one of the diplomatic 
documents of the Lausanne Conference, the official minutes of January 10, 1923, signed by the 
Turkish delegation. It had been stated that, that delegation, in order to give a final proof of its 


conciliatory views, withdrew its proposal under the conditions which it had stated. Ismet Pasha, 
by the word “solemn,” had even qualified the statements made regarding the conditions which he 
had accepted. When Ismet Pasha, in reply to the statements of other delegations, had withdrawn 
his proposal to expel the Patriarchate, Mr. Caclamanos asked, “Could it be alleged that he had 
not thereby entered into some kind of mutual agreement with the other delegations?” 112 


The Council, by a resolution of March 14, and after a report by Viscount Idhii,113 decided to 
request the Permanent Court of International Justice to give an advisory opinion on the following 
question: 


“Do the objections to the competence of the Council raised by the Turkish Government in its 
letter of March Ist, which is communicated to the Court, preclude the Council from being 
competent in the matter brought before it by the Greek Government by its telegram to the 
Secretary-General of the League of Nations dated February 11, 1925?”114 


The Council further expressed the hope that it would be possible for the question at issue to 
be settled by private negotiation, perhaps with the good offices of the Neutral Members of the 
Mixed Commission. 


Meanwhile the Ecumenical Patriarch Constantine had sent, from his exile in Salonica, a letter 
and memorandum to the Council of the League of Nations expressing the canonical aspect of the 
question.115 


Finally, the desire of a satisfactory settlement between Greece and Turkey was realized, and 
the Court was informed that it was no longer necessary for the Council to ask the Court to give 
the opinion contemplated by the previous resolution.116 


The following years clearly showed that the Patriarchate discharged successfully its new role 
as a purely spiritual and religious institution. It is noteworthy that the Turkish and Greek 
governments recognized the new role of the Patriarchate with good understanding. 117 


Patriarchate and Papacy 


The international status of the Ecumenical Patriarchate may partially be compared with the 
status of the Holy See before the Treaty of Lateran, 1929.118 The Law of Guarantees,119 passed 
by the Italian Parliament on May 13, 1871, had declared the end of pontifical sovereignty over 
any territory whatsoever, even going so far as to declare the very places of the Vatican as 
property of the State, with only their use being granted to the Pontiff as a concession. On the 
other hand, under the Treaty of Lausanne, the Ecumenical Patriarchate was deprived of all its 
privileges of administrative and judicial power. Especially the Phanar area ceased to be used as a 


territory, in which the Patriarchate could move in absolute freedom for fulfillment of its 
additional political powers. 


Some of the guarantees of the Holy See provided for in the law of 1871, e.g., the inviolability 
of the Supreme Pontiff;120 freedom of discussion on religious matters; the inviolability of the 
Apostolic121 Palaces and of the Pontifical Congregations; 122 the non-interference by the 
government with the seminaries and other pontifical institutes of study, and the relations between 
Church and State as regards the nominations of Bishops, and the administration of ecclesiastical 
properties, etc., are similarly safeguarded for the Patriarchate in analogous circumstances, by 
national Turkish laws, by the constitution in its provisions on freedom of religion, and by 
international agreements. In substance, the Law of Guarantees proclaimed the abolition of the 
Temporal Power of the Popes, their authority being theoretically restricted to only religious 
matters, in the same way as the Treaty of Lausanne restricted the authority of the Patriarchate to 
religious matters. The elimination of their authority in political matters123 has in no way 
diminished. Their stature as spiritual leaders, even beyond their own religious communities, has 
been possibly even enhanced in comparison with the past. 


Vil 


The position of the Ecumenical Patriarchate in Istanbul124 makes that ancient city the 
meeting point of two entirely different religions, Christianity and Islam. Their harmonious 
co-existence in the past centuries is the best guarantee for their simultaneous progress in the 
future. It is true that the civilization of the nineteenth and twentieth centuries enabled the 
brotherhood of all religions. The ancient dogmas of Muhammedanism are no more immutable 
than those of other creeds. Enlightened Moslems have done their best to bring their religion into 
conformity with modern ideas and the progress of an enfranchised people. 


But the rights of minorities may not be subject to the unrestrained judgment and action of any 
one nation. Sovereignty does not confer on the territorial legislature full power over minorities. 
Their rights may be determined only by the deliberate united agreement of all nations, in 
accordance with the most liberal conceptions of the law of nations. International, not Fational, 
jurisprudence is determinative in this field. But minorities’ rights cannot be separated from other 
factors such as human rights, conditions prevailing in the states comprising minorities and 
generally in the whole world.125 


While the Ecumenical Patriarchate derives additional rights from minority and human rights 
principles, it nevertheless stands perfectly alone as a religious institution, to which international 
treaties, national laws of Turkey, and world respect give inalienable rights and privileges.126 


Therefore, it is suggested that the Ecumenical Patriarchate must remain in Istanbul in the 
interes: of Christianity and of all parties concerned. There are many factors, psychological, 
ethnological, religious, international, which advocate such a solution. Erosive time and the 
spreading of civilization in this world change many things, even traditions of centuries in 
countries where they had deep roots in people’s lives. But some religious principles and 
traditions remain forever or, at any rate, as long as religion influences the life of man. The 
existence of the Patriarchate of Constantinople has become one of the strongest traditions of 
Orthodoxy.127 What would be the reactions of the millions of Catholics in the world if the 
removal from Rome of the Holy See would be attempted? The case is quite similar to the 
Ecumenical Patriarchate. But if the rest of the Orthodox nations think about the Ecumenical 
Patriarchate with great respect and pride, for Greece and the Greeks it represents what they 
cherish and hold sacred above all things since the foundation of the Greek nation. While Athens 
and other ancient Greek cities and monuments are reminders of the past glory of Pericles, 
Socrates, Phidias and Sophocles, Constantinople represents not a monument but a living 
institution which continues to inspire Greeks to a Christian life and guide them to the duty of 
love for all nations without discrimination of race, religion, or nationality. 


Let us assume for a moment that the Ecumenical Patriarchate would be removed from 
Istanbul to another place in Greek or other territory. What would the consequences be? Of 
course, it would never renounce the title of Patriarchate of Constantinople128 But a great attempt 
by Greece, or by some other Orthodox or even Christian states, may start for the recapture of the 
vacated throne. Peace under those conditions may never come to the Balkan states, and religion 
and politics may be mixed for mysterious purposes and with undesirable consequences. From 
such a storm Greece and Turkey primarily would suffer, because of the pressure of the factors, 
instability of their position in the international field, and delay of their progress.129 Experience 
of the past does not give us any doubts that history might be repeated. 


We believe, therefore, that the status of the Ecumenimal Patriarchate must be secured in such 
a way as to enable it to fulfill its historical mission. Its existence is absolutely necessary to the 
Orthodox churches all over the world and in the great interest of all Christianity, especially since 
all doctrines and religions must codperate to further world peace. Furthermore, its preservation in 
Istanbul is equally necessary as directly connected with its existence. 


It would be in the interest of all the parties and people concerned, if the position of the 
Ecumenical Patriarchate could be insured by an international agreement, with the participation of 
the permanent members of the Security Council, on which falls the main responsibility for 
maintenance of international peace and security, as well as Greece and Turkey. The latter could 
cede to it a small area or zone in the Phanar,130 or otherwise take any other proper measures to 
enable it to fulfill, freely and independently of the state, all its duties arising from the Canon Law 
and the nature of its mission. But it is not suggested that the Patriarchate must regain its political 


powers. Its task is to carry out duties as a purely religious institution, in accordance with the 
ideas of Orthodox doctrine and the contemporary concepts of separation of Church and State. 


Religion in a civilized world pacifies man’s mind and encourages people to live in peace and 
brotherhood. Therefore, it is constructive for world peace and a reminder to men that war is not 
in conformity with human integrity and the purpose of life. For that reason, high religious 
institutions greatly contribute to the cause of peace and must be protected and respected by 
states. 
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NOTES 


1 During the Ottoman rule the Patriarch was the ex officio representative of the Greek nation to 
the Ottoman Government with which he was communicating either in person or by his Ministers 
for Foreign Affairs (styled "Great Logothete"), and by his Vice-Chancellor. 


2 Those of the Orthodox denomination are a group of quite independent Churches, each under its 
own Patriarch, the four ancient Patriarchates and the more modern Patriarchates of Russia, 
Yugoslavia, Bulgaria, and so forth, while those of Roman Catholic denomination find their 
supreme head in the Papacy. In this structure, the Orthodox Church is like the Anglican Church 
which also consists of a group of independent Churches, namely, the Irish, Scottish, Welsh, 
American, and South African, under the primacy of the Archbishop of Canterbury. 


3 There are about 150,000,000 Orthodox Christians in the world. 


4 Today the Ecumenical Patriarchate has four Métropoles [Chalcedon, Derkon, Principonisos, 
Imbrus] in Turkey; four Métropoles in Dodecanesos; one in America [North and South]; one in 
Australia; two in Europe [the one being Russian]; one in Prague, Czechoslovakia; two 
autonomous Archdioceses in Estonia and Finland; and an autonomous one in Crete. 


5 It is called "Patriarchate of Constantinople," "Great Church of Christ," and "Church of 
Constantinople" [Eglise de Constantinople, ou Eglise de Phanar ou Eglise phanariote]. The Turks 
call it "Rum. Patrikhanesi," or "Istanbul Patrikhanesi." 


6 "Phanar" is called the Greek quarter of the city. 


7 "It is none of my business whom you choose for your Patriarch. Elect anyone who suits you 
and consecrate him according to your ancient usages. But this vacancy is intolerable and I do not 
countenance it. Get down to work at once. Your man will have my backing but delay and I shall 
have your heads." Crabités, The Courts of Egypt, 11 A.B.AJ. 485 (1925). 


8 See H. S. Williams, 24 Historians History of the World 329 (1907), Bertram, The Orthodox 
Privileges in Turkey, 10 N.S. J.S.CL. 127 (1909), also Eversley & Chirol, The Turkish Empire 88 
(1924). 


9 In the Turkish official language the word privilege was expressed in the term "Imtiyazat-1 
mezhebiye" (religious privileges). But from the beginning of the 20th century they replaced the 
above term with the word "Mukarrerat" or "Musaadat" (decisions, permissions). The word 
"Imtiyaz" means distinction, advantage, privilege, while the word "mukarrerat" means opinion 
and decision taken temporarily on a subject matter; therefore it connotes something the 
temporary and revokable. Similarly the word "musaadat," used also in the official Turkish 
language, means permission, condescension. Nicholas Elefthenades, The Privileges of the 
Ecumenical Patriarchate 224 (in Greek, 1909). 


10 Bertram, op. cit. supra. 


11 The word "mil'let" (nation) was later replaced by "djema'at" (community). See Brown, 
Poreigners in Turkey 18 (1914). 


12 Young, 2 Corps de droit ottoman 2 (1905). 


13 Thereafter, at every installation of the Patriarchs, the Sultan used to give them a Berat, which 
was the exequatur (exequatur ou dipléme d'investiture) of every Patriarch or Metropolitan. They 
were similar to the Berat given to the Consuls-General of the Great Powers in Turkey. The 
difference between the two Berats is that while the latter was based on international agreement 
(capitulation) the former was based on the Ottoman law, mainly the Sacred law. Thus it can 
hardly be said that the Berats given to the Patriarchs were evidence of international responsibility 
of Turkey to grant the privileges of the Patriarchate, as was sought to be argued by some jurists, 
especially Greeks. 


14 The Prophet Muhammed seemed to consider all mankind as divided into two opposing 
camps, namely, the "House of Islam" (Dar-ul-islam), and the "House of War," that of all 
unbelievers (Dar ul Harp). He furthermore provided that all conquered non-Moslems might live 
in peace under Moslem jurisdiction by paying tribute (haradj). The Islamic teachings therefore, 
from the beginning, recognized the existence and independence of Christianity in a Moslem 
country and the freedom of the Christians to practice their religion, without the necessity to have 
recourse to the Islamic law when it is contrary to their religious understanding. Eleftheriades, op. 
cit. supra, note 9, at 14-15. The Ottoman authorities were not competent to administer such laws, 
and the nonMoslems had the right to appeal to their religious heads, the MH'let Bashi (Head of 
the Nation — title also conferred to the Patriarch), who thus became, in a sense, political 
authority. While this had created some embarrassments to the Turkish authority, they were at the 
same time relieved of the more embarrassing obligation of assuming jurisdiction in matters 
foreign to Moslem law and usage. 


The solution to the problem reached by Sultan Muhammed, by granting immunities from 
jurisdiction to his non-Moslem subjects, may therefore be considered on the whole as wise and 
satisfactory. 


The Sheriat, or sacred law of Islam, guarantees the right of the non-Moslem in Moslem lands to 
practice their religion, not only in their ritual aspects but also to matters like marriage, 
inheritance laws, education, religious endowments, etc. It further enjoins that non-Moslems must 
be subject to their own authorities in these matters. These rights were from ancient times 
exercised by the Ecumenical Patriarchs of Constantinople, as well as by the Patriarchs at 
Jerusalem and Alexandria, on behalf of the Orthodox communicants in the Ottoman Empire, 
down to March 2, 1919. Not only the Greek but also the Armenian Patriarchate and the Grand 
Rabbinate of Turkey enjoyed from the beginning similar privileges. 


15 Id. at 6-7. When Muhammed occupied Constantinople, he found existent all over the 
Byzantine Empire a system of immunity for the foreigners. Every nation under that Empire had 
the right to have its own jurisprudence, laws and judiciary. Thus the Venetian had the Bali, the 
Genuish the Podesta, the Ragusian the Console, and the Moslem the Cadi. The Conqueror 
preserved the same system and applied it to the Byzantines. Therefore, it was argued, one of the 
main reasons for the privileges of the Church was the existing international law at the time of the 
conquest. But it may be pointed out that since through the privileges of the Church only the 
relations between the subjects of the same state, namely the Ottoman Empire, were regulated, the 
rules of international law, if at all thought of, could not possibly have been applied in this matter. 
See an analysis of the subject in Eleftheriades, op. cit. supra at 33-47. 


16 It is significant that the sentiments of Christian Europe were not a whit roused when the 
Patriarchs were subject to untold sufferings at the hands of the Turks. Records reveal that even 
when the Patriarchs were hanged, there were no protests from Christian Europe. 


17 Before the resurrection of independent Balkan states in the nineteenth century, the Turkish 
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19 2 Survey of International Affairs 267 (1925). 
20 See also p. 22 infra. 
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before the law and full protection of life, liberty and property; equal civil and political rights; 
permission to establish, maintain and control religious and philanthropic institutions; freedom of 
social customs, including family law and personal status. For the text see 40 Political Science 
Quarterly, 89-100 (1925). Aside from their incorporation in the constitution, the pledges to 
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civil code of 1926 based on the Swiss civil code.) But the crux of the minority problem is not to 
establish rights on paper, but to assure that they are operative—in other words, to estab- lish 
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land at Constantinople, as the Turkish government desired, but at Ismir. They thought that if their 
party actually passed through Constantinople, they would feel constrained to call upon the 
Ecumenical Patriarch. They could not do so, on the other hand, without creating an unfortunate 
impression in the minds of their Turkish hosts. The Turks replied that the Greeks should have no 
cause for anxiety, since a meeting between Mr. Veniselos and the Patriarch would arouse no 
misgiving and create no misunderstanding whatever in Turkish minds. Subsequent events 
confirmed this prediction. A meeting at Constantinople between the ecclesiastical head of the 
ancient Greek Church and the political head of the modern Greek State had ceased to be an event 
of political significance. Survey of International Affairs, 1930, at 164-8 (1931). The final act of 
all the problems arising from the expulsion of the Patriarch, was the execution of the 
Greek-Turkish agreement of June 10th, 1930. On the basis of this agreement, the Ecumenical 
Patriarch received his certificate of non-exchangeability towards the end of September, 1931. Id. 
at 327. 


118 See Spiropoulos, Traité théorique et pratique du droit international public, 119 n. 5 (1933); 
also Seferiades, Public International Law, 211 (in Greek 1925). 


119 “Legge della guarantigie.” See Collezione delle Leggi ed Attidel Governo, Del Regno 
D'Italia, 1871, at 157-161 (Italy 1871). 


120 Article 1. 


121 Article 2. 
122 Article 7. 


123 However, the position of the Pope changed after 1929, when in that year the Law of Lateran 
granted him political powers. 


124 The city has long been the stronghold of the Greek Orthodox Church. Even under Turkish 
rule the Greek Patriarch was a notable and privileged figure. The Mediterranean and its eastern 
approaches in the region of Cvastantinople have been called the moat between Christianity and 
Islam. This dividing line had been crossed only at Constantinople and Gibraltar. Constantinople, 
however, had been the capital of the Eastern Christian Church for more than a thousand years, 
before the Turks came, whereas there is no vital connection between this city and the 
Muhammedan religion. Mecca has always been the religious capital of the Muhammedan people. 
Bowman, op. cit. supra at 517. For centuries. it was one of the persistent aims of Russian rulers 
to gain possession of the city, and religious motives were added to commercial reasons. 
Constantinople was. the city from which the influences of the Greek Orthodox Church spread 
throughout Russia. 


125 “There would be no security for the rights of minorities in a lawless world, where the very 
concept of right was displaced by the concept of might as the criterion of state behavior.” Claude, 
op. cit. supra at 50. But even if the collective identity of national minorities would disappear in 
the process of as- similation, the human rights movement has already occupied the international 
interest. Therefore, the human rights principles easily apply to protect reli- gious institutions and 
their congregations in foreign territories. 


126 The existence of the Greek nation under Turkish rule was connected with the privileges of 
the Ecumenical Patriarchate. It is doubtful whether the Greek nationals and Christianity in the 
Ottoman Empire could have survived without those privileges. 


It is most desirable that the status of the Ecumenical Patriarchate should be definitely determined 
by international agreements. But the principles governing the status of the Ecumenical 
Patriarchate, formally recognized and respected, depend on the principles of the Charter of the 
United Nations respecting human rights and minorities and on international treaties, and not 
merely on international comity. 


127 Few institutions have played a part in the world comparable to that of the Ecumenical 
Patriarchate (of course, the great réle played by the Holy See in contributing to civilization could 
be mentioned). For centuries the annals of the Ecumenical Patriarchate have been identified with 


those of Christianity itself in the East. It was the Patriarchate which spread Christianity there; 
and it was that institution which impressed upon it that impulse which long made it the arbiter of 
the destinies of humanity in that area. On this account alone, the study of its international rights 
and duties presents great interest. But the Ecumenical Patriarchate has not a merely historical 
character. Now, as in the past, it has to play a great réle on guiding, encouraging, and 
enlightening Orthodox Christians in a truly Christian life. 


128 See p. 23 n. 45 supra. 


129 The same undesirable results may appear in case the existence of the Patriarchate in Istanbul 
is imperilled in any other way. 


130 The concept of one state exercising some kind of power or other authority in the territory of 
another state is not new in international law. In 1873, for example, the sovereigns of Khiva and 
Bukhara granted to Russia the right to build various buildings on the left shore of the Amu Darya 
River. In addition, the Treaty of Berlin on July 13, 1878, granted to Austria-Hungary the right to 
exercise maritime police powers on the shores of Montenegro. The Treaty of Versailles of 1919 
(Article 363) imposed a duty on Germany to lease to the Czechoslovak state, for a period of 99 
years, areas in the ports of Hamburg and Stettin which shall be used for direct transit of goods 
coming from or going to that state. Greece, in a treaty of May 10, 1923, granted Yugoslavia for 
50 years a portion of her territory for the establishment of a free Serbian zone in Salonica. The 
zone continues to be a part of the Greek territory and under Greek laws and police power, but it 
is considered as a Serbian customs area and is administered by Yugoslav customs authority (Law 
of Nov. 2, 1923 (1923) Official Gazette No. 315 at 2255). See Spiropoulos op. cit. supra at 142. 


Such a grant of territory by Turkey is better facilitated by the fact that the Patriarchate is an 
institution of Turkish nationality. 
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Patriarch Gennadios with Sultan Mehmed II 


